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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

BISWANATH CHARIALI 

 

G. R. Case No. 247 of 2017 

Under section 279/338 of I.P.C 

(Arising out of Behali PS Case No. 60 of 2017) 

 
                   State of Assam   

                    –Vs–  

               Diban Baruah  ...Accused Person 

 
 

Present 

Smt. Neha Saikia, A.J.S, 

 

For the State: Sri Golap Hazarika, Asst. Public Prosecutor 

For the accused: Sri Bipul Das, Ld. Advocate 

 
Offence Explained on: 24.08.2018 

Evidence recorded on: 17.11.2018, 18.12.2018, 30.01.2019, 08.03.2019,  

    15.05.2019 

Arguments heard no: 15.06.2019 

Judgment delivered on: 15.06.2019 

 
J U D G M E N T 

1. The case of the prosecution in brief is that the informant Ranjit Mandal stated that 

on 10.10.2016, the accused being the driver of the offending vehicle drove his 

vehicle in such a rash and negligent way that it knocked down the victims Sunil 

Sarkar and his brother Dulal Sarkar when they were returning from Buroi Ghat 

after attending a Puja towards their home. Both of the victims sustained grievous 

injuries on their body and therefore they were admitted to the hospital for 

treatment. Hence is the case.  
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2. On receiving the FIR, O/C Behali PS registered the same as Behali PS Case No. 

60/17 under section 279/338 of IPC. On completion of investigation, police 

submitted charge sheet against the accused person, Diban Baruah u/s 279/338 of 

IPC. When the case came up for trial, copy of the relevant documents was 

furnished to him and the particulars of the offences under section-279/338 of IPC 

was explained to the accused person to which the accused pleaded not guilty and 

claimed to be tried. Thereafter, summons were issued to the PWs.   

 

POINTS FOR DETERMINATION 

(i.) Whether the accused person, on 10.10.2016 drove his vehicle on 

public road in a rash and negligent manner so as to endanger 

human life or to be likely to cause hurt or injury to Sunil Sarkar and 

Dulal Sarakar and thereby committed an offence under section 279 

of IPC, as alleged?  

 

(ii.) Whether the accused person on the same date, time and place 

drove the aforesaid vehicle in such a rash or negligent manner 

resulting into the grievous hurt to the two victims Sunil Sarkar and 

Dulal Sarkar and thereby committed an offence under section 338 

of IPC, as alleged?  

 

3. Thereafter, summons was issued to the witnesses. The prosecution side in order 

to prove its case examined only seven witnesses. After hearing both the sides and 

considering the nature of offences, the prosecution evidence was closed and 

further proceeding was closed u/s 258 CrPC.  

 

4. I have heard both the parties. The learned counsel for the accused has submitted 

that the prosecution has failed to prove that the accused had driven the aforesaid 

vehicle in a rash and negligent manner. The learned counsel for the accused person 

further submitted that there is no material against the accused person as such the  

accused person needs to be acquitted. On the other hand, Ld. Asst. Public 

Prosecutor submitted that there is sufficient materials found against the accused 

persons as such, accused persons are required to be convicted. 
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DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

5. All the point for determination are discussed together: After examining the 

evidence on record, it is found that PW 1, Ranjit Mandal, clearly admitted that he 

was not present at the place of occurrence and had not seen what had actually 

happened there. He had stated similar to that of what was narrated as per the 

ejahar that both the victims were knocked by the offending Bike near Buroighat. 

And it is clearly admitted by the informant that he had lodged this case after 6-7 

months of the incident. He had not mentioned any reasons for his delay in lodging 

ejahar. At this point, I need to state that no doubt delay in lodging a case does not 

make the prosecution case fatal but such a lapse of time also cannot be overseen 

and that too without any specific reasons. He lodged the ejahar exhibited as Ext. 

1 wherein Ext. 1(1) is his signature.    Surprisingly, all the other PWs also had not 

seen the incident themselves. The seizure witnesses admitted that they had put 

their signatures in the seizure list (Ext. 2) only when police asked them to do so, 

more so, the incident took place about 2-3 years ago, and it is not possible for the 

PWs to remember about an incident after so many years.  

 

6. More particularly, it is very important to examine the evidence of both the victims 

at this point because, only they can narrate the entire incident properly stating 

what had actually happened on that alleged date and how they sustained such 

injuries. But during their cross-examination both admitted that they do not know 

who the drive of the offending bike was nor they could identify the accused person 

to be the driver of the offending vehicle, they do not even know the bike 

registration number. To attract the provisions of sec 279 IPC, it has to be 

established that the vehicle was driven at a very high speed and even when one is 

driving a vehicle at as low speed but recklessly and negligently, it would amount 

to 'rash and negligent driving' within the meaning of the language of Section 279 

IPC. That is why the legislature in its wisdom has used the words 'manner so rash 

or negligent as to endanger human life'. The preliminary conditions, thus, are that 

(a) it is the manner in which the vehicle is driven; (b) it be driven either rashly or 

negligently; and (c) such rash or negligent driving should be such as to endanger 

human life. Once these ingredients are satisfied, the penalty contemplated under 

Section 279 IPC is attracted. But in this case, none of the PWs could establish the  
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fact that it was the fault on the part of the accused because of which the victims 

sustained injuries.  

 

7. Hence, from the evidence available on record, it is found that the prosecution has 

failed to prove the guilt of the accused person drove the offending vehicle at the 

relevant time in a rash or negligent manner beyond reasonable doubt in respect of 

the alleged offences. The incident that took place appeared to be an accident but 

no mens rea of rash and negligent driving of the vehicle by accused revealed and 

therefore prosecution case could not be established and I come to my judicious 

finding that prosecution has been miserably failed to establish its offence u/s 

279/338 IPC against the accused and I found him not guilty and he is acquitted. 

 

     ORDER 

8. Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused person, namely, Diban 

Baruah under section- 279/338 of IPC beyond all reasonable doubt. Hence, the 

accused person is acquitted of the said charge and set at liberty forthwith. 

 

9. The bail bond shall remain in force for the next six months as per provision of sec-

437-A Cr.P.C. 

 

10. Judgment is prepared in separate sheets, delivered in open court in presence of 

both the parties. 

 

Given under my Hand and Seal of this Court on this the 15th day of June, 2019 at 

 Biswanath Chariali. 

 

 

       (Smt. Neha Saikia) 
Judicial Magistrate First Class, 

                                                        Biswanath Chariali 
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ANNEXURE 
 

1. Witnesses for Prosecution 

PW 1  : Ranjit Mandal 

PW 2  : Siraj Das 

PW 3  : Ranjit Das 

PW 4  : Subol Sarkar 

PW 5  : Kamal Das 

PW 6  : Sunil Sarkar 

PW 7  : Dulal Sarkar 

2. Witnesses for Defence : NIL 

3. Court Witnesses   : NIL 

4. Prosecution Exhibits: 

Ext 1  : Ejahar 

Ext. 1(1)   : Signature of PW 1 

Ext 2  : Seizure List  

       Ext. 2(1)-(3) : Signatures  

 

5. Defence Exhibits   :  NIL 

6. Material Exhibits  :  NIL 

   

 

 

 Judicial Magistrate First Class 
       Biswanath Chariali 

 

 

 

 

 


